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made broad enough to include all these forms; and, on the
other hand, it must be defined with sufficient precision and
assigned its proper place in the general sphere of social
and ethical concepts. There have been two attempts, in
particular, to supply this need. While both of them assert
the most intimate connection between law and morality,
they seek to establish certain marks of difference between
the two. The theories are further distinguished by the fact
that the one of them tries to define these characteristic
marks negatively, the other positively. Law is marked off
from morality negatively, when it is defined as that social
ordinance whose end is the defence of society, as a moral
community, against immorality. On the other hand, it is
distinguished positively, when certain parts of the totality
of moral goods are singled out and designated as especially
to be protected by law. By reason of the great number
of such goods, this selection, again, can be made only by
including them in a collective idea, or by discovering a
secondary mark whereby they may be known. Such a
collective idea, for instance, is that of "the sum total of
the conditions necessary to the existence of society/' A
secondary characteristic distinguishing the department of
law from that of morals is the constraint which law may
use in maintaining its norms.

(6) The Protective Theory and the Theory of Constraint.

F. J. Stahl may be regarded as the chief adherent of the
theory that maintains the negatively moral character of law.1
Every institute of law, in his opinion, represents a certain
moral idea. It is not the function of law, however, to realise

1 We shall here neglect the specifically theological aspect which, according to
Stahl, belongs to the concepts of morality and law. What has been said in
Part II., chap. iv. on the subject of heteronomous systems of ethics must serve as
a critique of his views on this point.